
Planning and Zoning Commission

City of Valdez

Meeting Agenda

212 Chenega Ave.

Valdez, AK 99686

Council Chambers7:00 PMWednesday, August 31, 2016

Regular Meeting - Moved from 8/24 Due to Scheduling Conflicts

REGULAR AGENDA - 7:00 PM

I.  CALL TO ORDER

II.  ROLL CALL

III.  PUBLIC BUSINESS FROM THE FLOOR

IV.  NEW BUSINESS

CUP #16-03: Approval of Conditional Use Permit for Four (4) Rental Cabins on Lot 

9, USS 5670 and Two (2) Rental Cabins on Lot 10, USS 5670. Applicant: Josh 

Swierk.

1.

Swierk Rental Cabins F&C_7_13_16.docx

Attorney Letter.pdf

Aerial Lots 9 & 10, USS 5670_CUP#16-03.pdf

Swierk CUP#16-03 Appl.pdf

VMC Chapter 17.26_CR.pdf

Chapter 17.06 VMC.pdf

Chapter 17.50 VMC.pdf

Proceed on Cabin Rentals CUP#16-03_email Reply.pdf

Complaint letter #2 Swierk Cabin Rentals CUP 16-03-HANDOUT AT MTG.pdf

Complaint ltr for CUP#16-03 Swierk_Cabin Rentals.pdf

CUP attorney determination.pdf

Attachments:
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August 31, 2016Planning and Zoning Commission Meeting Agenda

(Rezone #16-06) Approve Recommendation to City Council to Authorize the rezone 

of Tracts 2 & 3, Alpine Village, from Multi-Family Residential (RC) to Tract 2 

Commercial Residential (CR) and Tract 3 Light Industrial (LI). Applicant: Dwain 

Dunning

2.

Dunning REZONE_ FC_08_19_16_FINAL.docx

Rezone Application_16-06_Dunning.pdf

Dunning letter from 1988.pdf

Hickel_Letter.pdf

residential letter PZ USS 3323 may 17 2016.pdf

Attachments:

V.  COMMISSION BUSINESS FROM THE FLOOR

VI.  ADJOURNMENT
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212 Chenega Ave.
Valdez, AK 99686City of Valdez

Agenda Statement

File #:  Version: 116-0030

Status:Type: New Business Agenda Ready

File created: In control:7/12/2016 Planning and Zoning Commission

On agenda: Final action:8/31/2016

Title: CUP #16-03: Approval of Conditional Use Permit for Four (4) Rental Cabins on Lot 9, USS 5670 and
Two (2) Rental Cabins on Lot 10, USS 5670. Applicant: Josh Swierk.

Sponsors:

Indexes:

Code sections:

Attachments: Swierk Rental Cabins F&C_7_13_16.pdf

Attorney Letter.pdf

Aerial Lots 9 & 10, USS 5670_CUP#16-03.pdf

Swierk CUP#16-03 Appl.pdf

VMC Chapter 17.26_CR.pdf

Chapter 17.06 VMC.pdf

Chapter 17.50 VMC.pdf

Proceed on Cabin Rentals CUP#16-03_email Reply.pdf

Complaint letter #2 Swierk Cabin Rentals CUP 16-03-HANDOUT AT MTG.pdf

Complaint ltr for CUP#16-03 Swierk_Cabin Rentals.pdf

CUP attorney determination.pdf

Action ByDate Action ResultVer.

Planning and Zoning Commission7/27/2016 1

Planning and Zoning Commission7/27/2016 1

Planning and Zoning Commission7/27/2016 1

ITEM TITLE:
CUP #16-03: Approval of Conditional Use Permit for Four (4) Rental Cabins on Lot 9, USS 5670 and
Two (2) Rental Cabins on Lot 10, USS 5670. Applicant: Josh Swierk.
SUBMITTED BY: Lisa Von Bargen, CED Director

FISCAL NOTES:

Expenditure Required: N/A
Unencumbered Balance: N/A
Funding Source: N/A

RECOMMENDATION:

Approve CUP #16-03: Conditional Use Permit for Four (4) Rental Cabins on Lot 9, USS 5670 and
Two (2) Rental Cabins on Lot 10, USS 5670 with the conditions outlined in the Findings &
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Conclusions.

SUMMARY STATEMENT:

Action on this item was postponed for two meetings pending Staff’s ability to check on four items: 1)
Building Inspection of the Cabins on the property intended to be used under the CUP; 2) The status
of the existing septic system on the property and cabin sewage disposal; 3) Fire Code safety of the
cabins; and 4) Legal interpretation of adding conditions to this CUP regarding alleged violations on
other/adjacent property under ownership by the applicant.

1) City staff inspected the properties on Wednesday, August 24th. Lot 9 contains the house that
was originally built on the property, and one cabin. Lot 10 remains undeveloped at this time.
The Building Inspector was out of town on this date, but she will be dispatched to inspect the
single cabin on Lot 9 upon her return. The cabin is set up very similarly to those at Eagle’s
Rest RV Park. The cabin is on a chassis on wheels and is blocked. This type of cabin nearly
meets the City’s definition of a Recreational Park Trailer which is ““Recreational park trailer”
means a unit designed for use as temporary or seasonal nonpermanent overnight
accommodations that is built on a single chassis, mounted on wheels, and is permanently
towable by a light duty vehicle. It may not exceed four hundred square feet in the set-up mode
when measured at the largest horizontal projections. The unit must be certified by a
manufacturer complying with ANSI standard A 119.5 and must be registered in the state in
which it is domiciled.” The cabin may also be able to meet the draft regulations the City has for
MHR or Mobile Home Replacement Dwelling. Rusty Hansen will inspect this cabin when she
returns. If the CUP is approved she will inspect all other cabins as they are installed. The
cabin has been occupied from time to time.

2) During the field visit the location and area of the existing septic system on the property was
inspected. The system is only used to serve the existing home on the property. There was no
odor or effluent noted in the area. Upon speaking with the adjacent property owner he still
maintains there is effluent leaching off the property. During the field inspection it was noted the
system may be closer than it should be to a slope. As with all existing systems, Community
Development will work with the applicant to determine if a fix is required. This should be
separate from the cabin CUP as the sewage from the existing cabin is going into its own
holding tank which will be regularly pumped. The current, and all subsequent cabins will be
equipped with macerating toilets and individual holding tanks. The tanks will be inspected to
ensure they meet proper regulations.

3) As stated earlier, there is one cabin on the property. It will be fully inspected upon return of the
Building Inspector. Fire Code items, as applicable will be included in the inspection.

4) The land attorney used by the City has been contacted regarding the Commission’s ability to
take other alleged violations on adjacent property into consideration under this CUP. His
answer is:

The remainder of this agenda statement remains the same from the second meeting in July.

The City of Valdez received a request from Joshua Swierk for a Conditional Use Permit for the placement of
four rental cabins on Lot 9, USS 5670 and two rental cabins on Lot 10, USS 5670. The property is currently
zoned Commercial Residential (CR) and rental cabins are a conditional use within that zoning district (Section
17.26.040 (39) VMC).

Section 17.04.1235 defines rental cabins as, “…a single-family dwelling that does not exceed seven hundred
square feet in total area and contains no more than one sleeping room or area, and is available for rent on a
limited or long term basis.” Mr. Swierk has provided information that the cabins are 12’ x 16’ is size, or 192
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limited or long term basis.” Mr. Swierk has provided information that the cabins are 12’ x 16’ is size, or 192
square feet. This is far below the maximum square footage allowed for a rental cabin.

There is currently a residential cabin (single family dwelling) existing on Lot 10 that was constructed prior to
the purchase of the property by the current owner and this will not be used as one of the rental cabins. Mr.
Swierk would like to place rental cabins on Lots 9 & 10 for the purpose of providing lodging for his growing
business. Josh states that the rental cabins will be hill top lots with views of their existing lodge (Robe Lake
Lodge).

At one point during the review of the application Mr. Swierk asked if he could pursue a combination permit for
both rental cabins and an RV Park. The reason for this request is that Mr. Swierk’s cabins are very similar to
those cabins used at both Eagle’s Rest RV Park and the Totem Inn. Mr. Swierk ultimately decided to move
forward with the CUP for rental cabins only. In staff’s opinion this is a good decision as the requirements for an
RV Park are very cumbersome and it is possible the property might not be suitable to meet the minimum
requirements. A copy of that email chain is attached to this agenda statement along with other items.

The Valdez Municipal Code, Section 17.50.020 (Criteria to be considered [for a CUP] states the following:

In considering the granting of a conditional use, the planning and zoning commission shall satisfy
itself that the general criteria set forth for uses specified in this title will be met. The planning and zoning
commission may consider any or all of the criteria listed in this section and may base conditions or
safeguards upon them.

The planning and zoning commission may require the applicant to submit whatever reasonable
evidence may be needed to protect the public interest. The burden of proof rests with the applicant. The
general criteria for considering the conditions, if any, under which permission for a particular conditional
use shall or shall not be granted in a district in which that use is specified in the district regulations are as
follows:

A.    Topography, slope and soil stability, geophysical hazards, surface and subsurface drainage and water

quality, and the probable effects of the proposed conditional use upon these factors.

Mr. Swierk will be required to provide slope and soil stability, and drainage conditions for the parcels.

B.    Utilities and services requirements of the proposed conditional use, including sewers, storm drainage,

water, fire protection, access and electrical power; the planning and zoning commission may request the

assistance of public officials with knowledge of the relevant public utility and service systems in evaluating the

probable effects of the proposed use of public systems, and may consider the costs of enlarging, upgrading or

extending public utility or service systems for the proposed use in establishing conditions under which the use

shall be permitted.

Mr. Swierk has provided documentation that each of the units will have separate, self-contained potable water

and sewer tanks. No additional well and septic service will be required on the lot at this time. Mr. Swierk will be

required to submit a written sewage disposal plan as it may be impossible for a pump truck to reach the

properties in either summer, but especially winter. The sewage disposal plan will need to explain how Mr.

Swierk intends to properly dispose of the waste off-site. There are no public utility services in the area.

C.    Lot or tract characteristics, including minimum lot size, minimum yard requirements, maximum lot

City of Valdez Printed on 8/29/2016Page 3 of 6

powered by Legistar™



File #: 16-0030, Version: 1

coverage by all buildings or structures, and maximum height of buildings or structures.

Lot 9 is .92 acres or approximately 40,075 square feet. Lot 10 is 1.62 acres or 70,567 square feet. The

minimum lot size in a Commercial Residential zoned district is 11,000 square feet for up to four units, plus an

additional 1,500 square feet per additional unit. The acreage of both lots far exceeds the minimum lot size

given the intended use of four cabins on Lot 9 and two cabins, plus and existing house on Lot 10. The

maximum lot coverage is 50 percent. At 192 square feet per cabin, on Lot 9 the coverage will be

192x4=768/40,075=2% coverage. On Lot 10, the lot coverage by the cabins will be 192x2=384/70,567=.05%

coverage. There is an existing home on the property which needs to be factored in to the total lot coverage.

That footprint is not known, but to exceed coverage it would have to be a 35,000 square foot home. It is not.

The maximum building height is 35 feet. These structures are far shorter than that.

D.    Use characteristics of the proposed conditional use that affect adjacent uses and districts, including hours

of operation, numbers of persons, traffic volumes, off-street parking and loading facilities, trash and litter

removal, exterior lighting, noise, vibration, dust, smoke, heat and humidity, recreation and open space

requirements.

Given the cabins are single rooms and 192 square feet, it can be anticipated at full capacity the volume of

traffic each day will not exceed 12 vehicles (6 arriving and 6 departing). Most likely not more than 2-4 persons

can be accommodated in each cabin. Maximum number of persons each day at full capacity could range at

the low end 24 (12 arriving and 12 departing) to 48 (24 arriving and 24 departing). Lake View Drive is not an

improved section of road, and may not be accessible in winter by emergency response vehicles. Mr. Swierk

will be required to post notice in the cabins advising guests of this issue. Mr. Swierk will be required to submit

a solid waste disposal plan.  Mr. Swierk will be required to submit an update site plan showing off-street

parking accommodations and on-site snow storage locations on the lots.

E.    Community appearance, such as landscaping, fencing and screening, depending upon the specific use

and its visual impact on the community. (Prior code § 30-43)

Staff is not recommending any landscape requirements associated with this permit.

17.50.030 Applications-Requirements.

A.    A person intending to apply for a conditional use under this section shall submit the proposed project data to the

community development department. The community development department shall contact the applicable agencies and

utilities to allow them the opportunity to comment. The agencies to be contacted may include but not be limited to:

1.    City public works department for water and sewer and snow removal;

2.    City engineering department;

3.    City building inspector;

4.    State Highway Department, if applicable;

5.    Local electricity utility;

6.    City fire department;

7.    Local telephone utility; and

8.    Cable TV utility.

B.    It is recommended that the application be accompanied by the following materials:
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1.    Narrative Documentation.

a.    A legal description of all properties involved in the projects;

b.    A statement of the objectives expected to be achieved by the project for the consumer and the public;

c.    A detailed description of all aspects of the project, including land use, building types and sizes, population density,

parking and traffic circulation, building coverage and other information which the applicant feels would assist the planning

and zoning commission in making this decision; and

d.    The community development department shall provide the proposed findings and conclusions for consideration by

the planning and zoning commission. The proposed findings and conclusions will include comments and issues

presented by the reviewing agencies along with a list of any unresolved issues.

2.    Site Plans and Supporting Drawings.

a.    As appropriate, details of the proposed project showing land use layout, building location, vehicular and pedestrian

circulation, open space and recreation area, parking layout, schematic sewer and water layout, and any other information

necessary to adequately describe the project;

b.    A preliminary subdivision plat showing proposed lot and dedicated street layout;

c.    A site grading and drainage plan including existing and proposed topography; and

d.    Utilities. (Ord. 97-11 § 1: prior code § 30-44)

The public hearing notice was posted in the Valdez Star on March 2 and 9, 2016. Copies of the public hearing notice
were mailed to property owners within a 300-foot radius on February 26, 2016. A public hearing was held on March 9,
2016. Adjacent property owners, Dean and Karen Cummings expressed concern and asked that the CUP be denied on
the basis rental cabins are expressly prohibited by the subdivision covenants. At the meeting staff explained covenants
are a private matter and the Commission may not take them into consideration when making a decision. However, to
confirm, the City’s land attorney was queried on this matter and confirmed staff’s opinion on the matter. A copy of the
attorney’s letter is attached for the Commission’s reference.

Two letters from the public (Cummings and an unknown person) against the permit are attached for the Commission to
review.

Staff recommends in favor of the Conditional Use Permit with the following conditions:
1. Lot 9 is permitted for four (4) rental cabins, each 192 square feet in size and each self-contained with separate

potable drinking water and sewer tanks.
2. Lot 10 is permitted for two (2) rental cabins, each 192 square feet in size and each self-contained with separate

potable drinking water and sewer tanks.
3. Each cabin must be posted with a sign advising guests emergency response vehicles may not be able to access

the property in the event of an emergency. Proof of posted signage must be provided to the Community
Development Department annually.

4. Slope and soil stability and drainage conditions must be provided to the Community Development Department
prior to the permit becoming effective.

5. A site plan showing off-street parking and on-site snow storage areas on the lots shall be provided to the
Community Development Department prior to the permit becoming effective.

6. A solid waste disposal plan shall be submitted to the Community Development Department prior to the permit
becoming effective.

7. A sewer waste disposal plan shall be submitted to the Community Development Department prior to the permit
becoming effective.

8. Any changes to this permit regarding the size or number of cabins requires approval of the Planning & Zoning
Commission by amendment to this permit.

9. In conformance with Section 17.06.070B Use Within Twelve Months Required. Any conditional use, variance or
exception approved by the planning and zoning commission shall be conditional upon the privilege granted being
utilized within twelve months after the effective date of the approval. In the event construction work is involved, it
must actually commence within the stated period and must be diligently prosecuted to completion, otherwise the
approval is automatically voided. The planning and zoning commission may extend the time the construction is to
start if satisfactory evidence of planning progress is presented. Any substantial change to the plans or building
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proposal shall require resubmission to the planning and zoning commission.
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VMC Section 17.04.420 Conditional use.      

“Conditional use” means a provision which allows for flexibility within this chapter by 
permitting certain specified uses in zoning districts where such uses are generally considered 
appropriate, but only after additional conditions and safeguards are applied to ensure their 
compatibility with permitted principal uses. (Ord. 03-15 § 1 (part): prior code § 30-8(b) (part)) 
 

Date:  July 13, 2016 

File No.: CUP #16-03 

To:  Planning & Zoning Commission 

From:  Lisa Von Bargen 

CUP:  Rental Cabins 

General Information 

Applicant:  Josh Swierk 

Property Owner: Josh Swierk 

Property Address: 5312 & 5318 Lake View Drive 

Legal Description: Lots 9 & 10, USS 5670 

 

PIDN:   56700090000 & 56700100000 

Parcel Size:  .92 Acres & 1.62 Acres 

Zoning:  Commercial Residential 

Utility Service: Onsite Water & Sewer, CVEA Electric, CVTC or GCI Telephone, CGI Cable 

Existing Land Use: Undeveloped & Residential 

Access:   Cummings Way to Lake View Drive 

Surrounding Land Use: North: Residential & Lodge & Undeveloped 

     South:  Residential & Undeveloped 

     East:    Residential & Undeveloped 

     West:     Residential & Undeveloped 

 

Project Description and Background Summary 

The City of Valdez received a request from Joshua Swierk for a Conditional Use Permit for the 

placement of four rental cabins on Lot 9, USS 5670 and two rental cabins on Lot 10, USS 5670.  

The property is currently zoned Commercial Residential (CR) and rental cabins are a conditional 

use within that zoning district (Section 17.26.040 (39) VMC).   

City of Valdez, Alaska 

Planning & Zoning Commission 

Conditional Use Permit 

Proposed Findings & Conclusions 
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Section 17.04.1235 defines rental cabins as, “…a single-family dwelling that does not exceed 

seven hundred square feet in total area and contains no more than one sleeping room or area, 

and is available for rent on a limited or long term basis.” Mr. Swierk has provided information 

that the cabins are 12’ x 16’ is size, or 192 square feet. This is far below the maximum square 

footage allowed for a rental cabin. 

There is currently a residential cabin (single family dwelling) existing on Lot 10 that was 

constructed prior to the purchase of the property by the current owner and this will not be 

used as one of the rental cabins.  Mr. Swierk would like to place rental cabins on Lots 9 & 10 for 

the purpose of providing lodging for his growing business.  Josh states that the rental cabins will 

be hill top lots with views of their existing lodge (Robe Lake Lodge). 

At one point during the review of the application Mr. Swierk asked if he could pursue a 

combination permit for both rental cabins and an RV Park. The reason for this request is that 

Mr. Swierk’s cabins are very similar to those cabins used at both Eagle’s Rest RV Park and the 

Totem Inn. Mr. Swierk ultimately decided to move forward with the CUP for rental cabins only. 

In staff’s opinion this is a good decision as the requirements for an RV Park are very 

cumbersome and it is possible the property might not be suitable to meet the minimum 

requirements. A copy of that email chain is attached to this agenda statement along with other 

items. 

The following addresses the requirements of The Valdez Municipal Code, Section 17.50.020 for 

a CUP: 

In considering the granting of a conditional use, the planning and zoning commission 
shall satisfy itself that the general criteria set forth for uses specified in this title will be 
met. The planning and zoning commission may consider any or all of the criteria listed in 
this section and may base conditions or safeguards upon them. The planning and zoning 
commission may require the applicant to submit whatever reasonable evidence may be 
needed to protect the public interest. The burden of proof rests with the applicant. The 
general criteria for considering the conditions, if any, under which permission for a 
particular conditional use shall or shall not be granted in a district in which that use is 
specified in the district regulations are as follows: 

A. Topography, slope and soil stability, geophysical hazards, surface and 
subsurface drainage and water quality, and the probable effects of the proposed 
conditional use upon these factors. 
B. Utilities and services requirements of the proposed conditional use, including 
sewers, storm drainage, water, fire protection, access and electrical power; the 
planning and zoning commission may request the assistance of public officials 
with knowledge of the relevant public utility and service systems in evaluating 
the probable effects of the proposed use of public systems, and may consider the 
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costs of enlarging, upgrading or extending public utility or service systems for the 
proposed use in establishing conditions under which the use shall be permitted. 
C. Lot or tract characteristics, including minimum lot size, minimum yard 
requirements, maximum lot coverage by all buildings or structures, and 
maximum height of buildings or structures. 
D. Use characteristics of the proposed conditional use that affect adjacent uses 
and districts, including hours of operation, numbers of persons, traffic volumes, 
off-street parking and loading facilities, trash and litter removal, exterior lighting, 
noise, vibration, dust, smoke, heat and humidity, recreation and open space 
requirements. 
E. Community appearance, such as landscaping, fencing and screening, 
depending upon the specific use and its visual impact on the community. (Prior 
code § 30-43) 
 

 

Findings 

The Director of Community & Economic Development shall make findings on an application for a 

conditional use permit.  The Planning and Zoning Commission shall review and adopt the findings 

unless it finds by a preponderance of the evidence that the findings are in error.  The director's 

findings are: 

1. Is the requested permit proper according to the Conditional Uses for the zoning district? 

Yes, in the Commercial Residential zoning district Rental Cabins is an allowed conditional use. 

 

2. Is the application complete? 

Yes. There are some additional site plan materials being required of the applicant prior to issuance 

of a permit including, soil stability and drainage and parking and snow removal. 

17.50.030 Applications—Requirements. 
A. A person intending to apply for a conditional use under this section shall submit the 
proposed project data to the Community & Economic Development Department. The 
Community & Economic Development Department shall contact the applicable agencies and 
utilities to allow them the opportunity to comment. The agencies to be contacted may include 
but not be limited to: 

 1. City public works department for water and sewer and snow removal; 
 2. City engineering department; 

   3. City building inspector; 
   4. State Highway Department, if applicable; 
   5. Local electricity utility; 
   6. City fire department; 

 7. Local telephone utility; and 
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 8. Cable TV utility. 
B. It is recommended that the application be accompanied by the following materials: 
  1. Narrative Documentation. 

  a. A legal description of all properties involved in the project; 
b. A statement of the objectives expected to be achieved by the project for the            
consumer and the public; 
c. A detailed description of all aspects of the project, including land use,   
building types and sizes, population density, parking and traffic circulation, 
building coverage and other information which the applicant feels would assist 
the planning and zoning commission in making this decision; and 
d. The Community Development Department shall provide the proposed 
findings and conclusions for consideration by the Planning and Zoning 
Commission. The proposed findings and conclusions will include comments and 
issues presented by the reviewing agencies along with a list of any unresolved 
issues. 
 

2. Site Plans and Supporting Drawings. 
a. As appropriate, details of the proposed project showing land use layout, 
building location, vehicular and pedestrian circulation, open space and 
recreation area, parking layout, schematic sewer and water layout, and any 
other information necessary to adequately describe the project; 
b. A preliminary subdivision plat showing proposed lot and dedicated street 
layout; 
c. A site grading and drainage plan including existing and proposed topography; 
and 
d. Utilities. (Ord. 97-11 § 1: prior code § 30-44) 

  
3. Does the proposed development follow the other requirements of the City of Valdez land use 

code? 

The land use code for the City of Valdez is Title 17 Zoning of the Valdez Municipal Code. This 

permit is being pursued in conformance with Title 17 as a Conditional Use Permit, and this is an 

allowable conditional use in the Commercial Residential Zoning District.   

 

4.  Will the proposed development materially endanger the public health or safety? 

No. 

 

5.  Will the proposed project substantially decrease the value of or be out of harmony with 

property in the neighboring area? 

This is a subjective question. The area is certainly more rural in nature, with larger lots and lends 

itself to rustic cabins. One of the first uses of the area was the Lake House B&B (now a private 

residence). And, the Swierks have Robe Lake Lodge on an adjacent property. Accommodations 
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have been, and are an existing use. The area also has amazing views and challenging topography 

which could lead to high-end architecturally developed homes, which don’t yet exist in the area. 

Much of Valdez is a mix of housing/uses within the developed areas. The zoning is Commercial 

Residential, which outright allows for permitted uses as diverse as a pawn shop or frozen food 

locker, in addition to residential development. Given the wide range of allowable uses in the 

zoning district, the addition of rental cabins is in harmony with the surrounding area, especially 

given that much of it is undeveloped. 

 

6.  Will the proposed project be in general conformity with the land use plan, thoroughfare plan, 

or other officially adopted plans? 

This question is more properly worded, “Will the proposed project be in general conformity with 

the Valdez Comprehensive Plan, or other officially adopted plans?”  To staff’s knowledge, the only 

plan governing this area is the Comprehensive Plan. As the request is in conformance with the 

existing zoning, it is in conformance with the Comprehensive Plan. 

 
7.  Are any of the following criteria such to materially endanger the public health or safety: 

topography, slope and soil stability, geophysical hazards, surface and subsurface drainage and 

water quality? 

 Prior to issuance of a permit the applicant will be required to submit a soil stability and drainage 

plan. 

 

8.  Will the proposed project require the enlargement, upgrading or extending of public utilities 

or service systems?      

No. 

 

Decision of the Commission  

The Planning and Zoning Commission may, regardless of the above findings conditionally approve 
or deny the permit.  The Commissioners’ own independent review of information submitted at the 
public hearing and work meeting provides the basis for the decision.  The decision needs 
supportive findings based on factors associated with the same questions answered in the 
Director’s Findings. 
 
Staff Recommendation 
Staff recommends Conditional Use Permit #13-03 for Rental Cabins be approved by the 

Commission with the following conditions: 

1. Lot 9 is permitted for four (4) rental cabins, each 192 square feet in size and each  self-
contained with separate potable drinking water and sewer tanks. 
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2. Lot 10 is permitted for two (2) rental cabins, each 192 square feet in size and each  self-
contained with separate potable drinking water and sewer tanks. 

3. Each cabin must be posted with a sign advising guests emergency response vehicles may 
not be able to access the property in the event of an emergency. Proof of posted 
signage must be provided to the Community Development Department annually. 

4. Slope and soil stability and drainage conditions must be provided to the Community 
Development Department prior to the permit becoming effective. 

5. A site plan showing off-street parking and on-site snow storage areas on the lots shall be 
provided to the Community Development Department prior to the permit becoming 
effective. 

6. A solid waste disposal plan shall be submitted to the Community Development 
Department prior to the permit becoming effective. 

7. A sewer waste disposal plan shall be submitted to the Community Development 
Department prior to the permit becoming effective. 

8. Any changes to this permit regarding the size or number of cabins requires approval of 
the Planning & Zoning Commission by amendment to this permit. 

9. In conformance with Section 17.06.070B Use Within Twelve Months Required. Any 
conditional use, variance or exception approved by the planning and zoning commission 
shall be conditional upon the privilege granted being utilized within twelve months after 
the effective date of the approval. In the event construction work is involved, it must 
actually commence within the stated period and must be diligently prosecuted to 
completion, otherwise the approval is automatically voided. The planning and zoning 
commission may extend the time the construction is to start if satisfactory evidence of 
planning progress is presented. Any substantial change to the plans or building proposal 
shall require resubmission to the planning and zoning commission. 
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ITEM TITLE:
(Rezone #16-06) Approve Recommendation to City Council to Authorize the rezone of Tracts 2 & 3, Alpine
Village, from Multi-Family Residential (RC) to Tract 2 Commercial Residential (CR) and Tract 3 Light Industrial
(LI). Applicant: Dwain Dunning

SUBMITTED BY: Keri Talbott, Planning Technician

FISCAL NOTES:

Expenditure Required: N/A
Unencumbered Balance: N/A
Funding Source: N/A

RECOMMENDATION:

Approve the Recommendation to City Council to Authorize the Rezone of Tracts 2 & 3, Alpine
Village, from Multi-Family Residential (RC) to Tract 2 Commercial Residential (CR) and Tract 3 Light
Industrial (LI).

SUMMARY STATEMENT:

The City of Valdez received a request from Dwain Dunning on July 18th, 2016 for a Rezone of Tracts 2 & 3,
Alpine Village, 4671 Richardson Highway.  The land is currently zoned Multi-Family Residential and Mr.
Dunning would like to rezone Tract 2 to Commercial Residential and Tract 3 to Light Industrial. Mr. Dunning is
proposing to put in a primary marijuana cultivation facility on Tract 3. The Light Industrial zoning district is not
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compatible with the neighboring property currently zoned, and being used for multi-family residential purposes.
The purpose of this rezone request is to change the zoning of Tract 2 to be compatible with both Multi-Family
and Light Industrial while acting as a buffer between the two.

In 1988, the owner of Tract 3 applied to rezone the tract from Multi-Family (RC) to Light Industrial (LI). In a
letter to the applicant dated July 5, 1988, the Commission denied the rezone request stating that a more
appropriate zoning would be Commercial Residential (CR). Multi-Family (RC) district is intended to include
lands for urban development that are provided with public utilities or intended to be provided with public
facilities in the future.  Neither public water nor public sewer has been extended to service this area

Below is a summary of the intent of the different zoning districts contemplated under this proposed
amendment.

17.18.010 Intent
The R-C (multiple-family residential) district is intended to include lands for urban development which
are provided with a full range of public utilities, including sewers, water, electricity and street drains or
are intended to be provided with such facilities in the future.  This district is intended primarily for single
and multiple residences at moderately high population densities.  Structures are required to serve
governmental, educational, recreational, religious and limited commercial needs are allowed subject to
permitted or conditional use restrictions intended to preserve and protect the residential character of
the R-C district.

The intent of the proposed zoning district as stated in Valdez Municipal Code is outlined below:

(Tract 2)

17.26.010 Intent.
The C-R (Commercial Residential) district is intended to allow commercial and light industrial uses of
land which do not detract from the residential use of the land by introducing excess noise, increased
safety hazards, air pollution or water pollution.

(Tract 3)
17.36.010 Intent.

The L-I (Light Industrial) district is intended for light industrial development including light
manufacturing, processing, warehousing, storage, wholesale and distribution operations, and similar
processes and operations.  Limited commercial uses and accessory residential uses are allowed in the
L-I district to serve the uses for which the district is primarily intended.

The Comprehensive Plan offers goals and objectives that provide guidance on general land use, economic
development, commercial-business land use, and industrial land use.  Only those relevant to the specific
zoning change are listed below.

Goal - Land Use: Provide a community land use pattern that is compatible with existing land use patterns in
the community, which is physically safe, environmentally sensitive, and consistent with the provisions and
requirements of the Valdez Coastal Management Program.

Objective - Provide for the adequate separation of incompatible land uses.

The immediate surrounding land to the North is vacant land and under management authority by the City of

Valdez as Municipal entitlement land. The other lot adjacent to Tract 2 is zoned Multi-Family Residential.  By

rezoning Tract 2 to Commercial Residential as the Commission suggested in 1988, the applicant is placing a

buffer between the Multi-Family residential district and the proposed Light Industrial District.
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Objective - Provide development standards for lands that require special physical or environmental

attention before they can be safely used or developed.

Goal - Industrial Land Use: Provide for industrial land uses so that they limit impacts on adjacent land uses
and the environment, and yet have safe and convenient access to the major transportation facilities they
require.

Objective - Encourage the consolidation of industrial land use activities.

Objective - Provide buffers between industrial and other land uses as a means to restrict the

hazardous and/or nuisance aspects of industrial uses.

Mr. Dunning is proposing to rezone Lot 2 from Multi-Family Residential to Commercial Residential as a means

of having a zoning district in between the existing multi-family housing and Tract 3 which he wants to rezone

as Light Industrial for the purpose of developing a commercial marijuana cultivation operation.

Objective - Control undesirable air and water emissions of industrial land uses.

2.5.1 Land Use Policies.

Light Industrial Areas - These areas have been set aside to provide for those less noxious industrial
uses that require good access to major transportation facilities or breaks in transportation but do not
require a waterfront location.

Neighborhood Commercial Areas - These areas are meant to provide convenience goods (e.g., a 7-
11 type store) outlets for individual neighborhoods.  These areas thus limit lengthy and/or unnecessary
trips to the more specialized commercial areas located in the town center for the many items that
households need frequently.

Section 17.54.040 Public Hearing states: “The planning and zoning commission shall hold at least one public
hearing before considering any change or amendment to the provision of this title or the boundaries of the
districts.”

The Public Hearing was held on August 10th, 2016 meets the Public Hearing code requirement.

Section 17.06.060(B1) Notification Requirements states: “A notice shall be posted and
published. The notice shall be published at least once a week for the two consecutive weeks prior to the date
of the public hearing in a newspaper of general circulation. The last date of publication shall not be less
than three days before the date of the public hearing.”

Notification was posted on the City Hall bulletin board located at 212 Chenega Avenue on July 29th, 2016.
Notification was published in the Valdez Star on August 3rd, and August 10th, 2016.

Section 17.06.060(B2) Notification Requirements states: “A notice shall be also be sent by mail
at least ten days prior to the public hearing to each owner of property within a distance of three hundred
feet of the exterior boundary of the lot or parcel of land described in the application for the requested
action.”

Notice was sent to all property owners within 300 feet of Tracts 2 &3, Alpine Village on July 29th, 2016. As of
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Notice was sent to all property owners within 300 feet of Tracts 2 &3, Alpine Village on July 29th, 2016. As of
August 8thth, 2016 Staff has received two written comments from residents on the rezone and no comments
from utilities or other notified agencies on the rezone. The written comments have been included in the packet
for your review.

The letter from Mr. Hickel objects the rezone to light industrial based on the concern of having a cultivation
facility directly adjacent to tenants with children and members of the Coast Guard. To address this concern,
Mr. Dunning is proposing to rezone Lot 2 from Multi-Family Residential to Commercial Residential as a means
of having a zoning district in between the existing multi-family housing and Tract 3 which he wants to rezone
as Light Industrial for the purpose of developing a commercial marijuana cultivation operation. The City has
not adopted in special separation requirements beyond State regulations regarding commercial marijuana
operations and residential development - other than that commercial marijuana operations are prohibited in
residential zoning districts

The letter from Mr. Gifford objects the rezone based on the applicant’s violation of the current zoning district
and over his concern of contaminants to an anadromous fish stream located on the applicant’s property. The
City of Valdez will continue to address the enforcement issues on Tract 2 & 3 as a separate process from the
rezone. Addressing the issue of nuisance abatement and the abandonment of junk vehicles on both private
and public property is a City wide issue that is currently being dealt with on a broader perspective with
Community Development, the Police Department, and Public Works.

The Alaska Department of Fish and Game have management authority over anadromous streams. The
Division of Habitat has the specific statutory responsibility of protecting freshwater habitat for anadromous fish
and providing free passage for all fish in freshwater bodies (AS 16.05.841-871). Any activity or project that is
conducted below the ordinary high water mark of an anadromous stream, or has the potential to impede fish
passage, requires a Fish Habitat Permit. The Alaska Department of Environment Conservation, Division of
Water establishes standards for water cleanliness and regulates discharges to waters. All property owners
are responsible for following state regulations.
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Chapter 17.54 of the Valdez Municipal Code governs the amendments to the zoning districts. 

Section 17.54.020(C) Minimum Area states:  “Except for the extension of existing district 

boundaries, no change in any use district classification or an official zoning map shall be 

considered which contains an area less than two acres, not including street or alley rights-of-

way.”  Tracts 2, & 3, Alpine Village, are over 2 acres; therefore, this rezone request meets the 

Minimum Area code requirement. 

Date:  August 19, 2016 

File No.: REZONE #16-06 

To:  Planning & Zoning Commission 

From:  Keri Talbott, Planning Technician 

REZONE: From R-C (Multi-Family Residential) to L-I (Light Industrial) & C-R Commercial 

Residential. 

 

General Information 

Applicant:  Dwain Dunning   

Property Owner: Dwain Dunning 

Property Address: 4671 Richardson Highway 

Legal Description: Tract 2, & 3, Alpine Village 

PIDNS:   7099-002-000-0, 7099-003-000-0 

Parcel Size:  2.38 acres, 3.74 acres  

Zoning: From Multi-Family Residential (RC) to Light Industrial (LI) &Commercial 

Residential (CR)  

Utility Service:  CVEA Electric, CVTC or GCI Telephone, CGI Cable 

Existing Land Use: Multi-Family Residential & Junk Car Storage 

Access:   Richardson Highway 

Surrounding Land Use: North: Municipal Entitlement 

    South:  Unclassified 

    East: Multi-Family Residential 

    West: Municipal Entitlement 

 

Project Description and Background Summary 

 

This zoning amendment has been requested because the current zoning does not provide for 

the new regulations on marijuana cultivation.  The existing zoning does not provide for any 

City of Valdez, Alaska 

Planning & Zoning Commission 

Rezone 

Proposed Findings & Conclusions 



cultivation in residential areas.   This can only be allowed if the zoning change is approved from 

multi-residential to light industrial.   The proposed amendment has no impact on the goals or 

objectives of the Comprehensive Plan. 

 

Findings 

 The Planning and Zoning Commission shall review and adopt the findings unless it finds by a 

preponderance of the evidence that the findings are in error.  The director's findings are: 

1. Is the requested permit proper according to the Rezone Uses for the zoning district? 

 Yes. In the Light Industrial Zoning District marijuana cultivation is an allowable use. The applicant 

is proposing to establish a Marijuana Cultivation business on Lot 3.  Lot 2 is being proposed for a 

zoning change to Commercial Residential (CR) which will provide a buffer zone to the adjacent 

Multi-Family Residential area. However, Lot 2 is currently not being used in conformance with the 

existing zoning (Multi-Family), nor will the current use be in conformance with the proposed 

Commercial Residential zoning. The property has a multi-family dwelling on it, but it is primarily 

being used as a storage lot for junk vehicles. 
 

2. Is the application complete? 

Yes. The application was complete prior to the public hearing. Mr. Dunning provided all required 

documentation associated with the rezone for the marijuana cultivation outlined below in the 

Permitted accessory uses and structures. 

 

3. Does the proposed development follow the other requirements of the City of Valdez land use 

code? 

For Lot 3 the answer is yes. The land use code for the City of Valdez is Title 17 Zoning of the Valdez 

Municipal Code. Title 17 was just amended on May 18 to allow for commercial marijuana 

cultivation as a permitted use within the Light Industrial zoning district. For Lot 2 the answer is no. 

The use of the property for the storage of junk vehicles is not in conformance with the land use 

code. 

 

4.  Will the proposed development materially endanger the public health or safety? 

With regard to Lot 3, concerns have been raised by the adjacent property owner that the 

proximity of a marijuana cultivation operation will not be conducive to residential dwelling unit 

nearby that house both children and members of the US Coast Guard. The Marijuana Control 

Board regulates all commercial marijuana operations. In staff’s opinion, the State regulations 

guiding marijuana cultivation are sufficient to mitigate any conflicts. As for Lot 2, the property is 

primarily used to store junk vehicles. This has been the case for many years. A member of the 

public has expressed concern that fluids from the vehicles are potentially polluting nearby 

anadromous fish streams. Tests have not been taken and staff cannot confirm or deny this claim. 



Given the number of vehicles, and the number of years the property has been used in this manner 

it is possible there is contamination at the property. Testing is necessary to confirm this. 

 

5.  Will the proposed project substantially decrease the value of or be out of harmony with 

property in the neighboring area? 

Yes and No. The property to the south is currently zoned unclassified, but other properties 

adjacent are zoned multi-family residential and used for residential purposes.  The intended use of 

marijuana cultivation should have little to no impact, however future permitted uses may. To that 

end staff is recommending all future use changes require the owner/applicant to go through the 

conditional use permit process, to include permitted uses. This same condition was assigned to the 

last rezone from Commercial Residential to Light Industrial to protect the other adjacent 

Commercial Residential zoned property. Additionally, Lot 2 is currently being used to store junk 

vehicles. This is obviously not a use change, but it certainly does decrease the value of neighboring 

property (no matter what the zoning is) and it is out of harmony with the existing area. 

 

6.  Will the proposed project be in general conformity with the land use plan, thoroughfare plan, 

or other officially adopted plans? 

Staff finds this application to be generally in conformance with the Comprehensive Plan as 

reviewed below (with the exception of the junk vehicle storage currently taking place on Lot 2): 

The Comprehensive Plan offers goals and objectives that provide guidance on general land use, 

economic development, and commercial-business land use, and industrial land use.  Only those 

relevant to the specific zoning change are listed below. 

Goal - Land Use: Provide a community land use pattern that is compatible with existing land 
use patterns in the community, which is physically safe, environmentally sensitive, and 
consistent with the provisions and requirements of the Valdez Coastal Management Program. 
  

 Objective – Provide for the adequate separation of incompatible land uses.   

  

The immediate surrounding land to the North and South is vacant land and zoned 

Municipal entitlement and unclassified. 

 
Goal - Industrial Land Use: Provide for industrial land uses so that they limit impacts on adjacent 

land uses and the environment, and yet have safe and convenient access to the major 

transportation facilities they require.   

 Objective - Encourage the consolidation of industrial land use activities. 

 



Objective - Provide buffers between industrial and other land uses as a means to restrict 

the hazardous and/or nuisance aspects of industrial uses. 

 

 Objective - Control undesirable air and water emissions of industrial land uses. 

 

 
7.  Are any of the following criteria such to materially endanger the public health or safety: 

topography, slope and soil stability, geophysical hazards, surface and subsurface drainage and 

water quality? 

 There is potential that the junk vehicle storage is contributing to pollution in the area. Only testing 

of the soil and water bodies in the area will tell this for sure. This is not a new use, but continuation 

of an existing use in violation of both the existing and proposed zoning of Lot 2. 

 

8.  Will the proposed project require the enlargement, upgrading or extending of public utilities 

or service systems?      

No.  

 

Decision of the Council  

 
The Council may, regardless of the above findings conditionally approve or deny the permit.  The 
Councils’ own independent review of information submitted at the public hearing provides the 
basis for the decision.  The decision needs supportive findings based on factors associated with the 
same questions answered in the Director’s Findings. 
 
 
 

Planning and Zoning Recommendation 
 

Approve Recommendation to City Council to Authorize the Rezone of Tract 2 & 3, Alpine 

Village, from Multi-Family Residential (RC) to Light Industrial (L-I)  and Commercial Residential 

(C-R) with one Condition: 

Condition 1: Any future change in the use to the property will require the property 
owner/applicant to go through the conditional use permit process to include permitted uses.  
A document requiring this will be recorded to the property.  

 



ComDev/DATA/FORMS/P & Z Forms/Rezone Application 3/15/10 
 

 
 

FEE: $50.00 
SITE PLAN 

WAIVED 2013 PER 
RESOLUTION #12-72 

 
 
 
 

CITY OF VALDEZ 
 

APPLICATION FOR REZONE  
 

APPLICATION NUMBER DATE 

NAME OF APPLICANT 

ADDRESS OF APPLICANT 

 

DAYTIME PHONE 

LEGAL OWNER 

ADDRESS 

 

PHONE NUMBER 

LOCATION OF PROPERTY AND/OR LEGAL DESCRIPTION/STREET ADDRESS 

 

 

CURRENT ZONING 

PROPOSED ZONING 

DESCRIPTION OF PROPERTY, INCLUDING SQUARE FOOTAGE OR ACREAGE. 

 

 

WHY IS THE PROPERTY MORE SUITED FOR THE PROPOSED ZONING DISTRICT 
THAN FOR THE PRESENT ZONING?                     
 

 

 

SIGNATURE                                                               DATE 
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AnnMarie Lain

From: whickel@gci.net
Sent: Wednesday, June 15, 2016 3:10 PM
To: AnnMarie Lain
Cc: Lisa Von Bargen
Subject: Mt. View Apartments

Follow Up Flag: Follow up
Flag Status: Completed

Good afternoon AnnMarie, 
 
Thank you for speaking with me yesterday regarding the re‐zoning of Mr. Dunning’s property.   I understand the 
proposal is to re‐zone from multi‐family to light industrial with the intent of operating a marijuana growing facility.  I 
have two main concerns regarding this proposal; my tenants with children and members of the Coast Guard.  I have 
several apartments leased to Coast Guards members, and my worry is that even though this proposal is legal in the state 
of Alaska, it is not legal at the federal level.  I have a concern that this proposal might “blacklist” my property from  Coast 
Guard usage which makes up a significant amount of my tenants.  I called the 17th District office in Juneau for guidance 
was told that there is no official policy about housing and growing operations today, but that an operation that close 
would probably make some Coast Guard members apprehensive about living in such close proximity. 
 
If you have any questions, please let me know 
 
Thank you, 
 
Wally Hickel III 
Vice President 
Hickel Investment Company 
907‐343‐2226 
www.hickelinvestment.com 
 
 





 

 

  



City of Valdez 
17.04.790 Junkyard.  

“Junkyard” means any lot or portion of a lot used for the storage, salvage, keeping or abandonment of 
junk or waste material including worn out, wrecked, scrapped, partially or fully dismantled discarded 
tangible materials, combination of materials, or items, such as machinery, metal, rags, rubber, paper, 
plastics, chemicals and building materials which cannot, without further reconditioning, be used for 
their original purpose. (Ord. 03-15 § 1 (part): prior code § 30-8(b) (part)) 

 

8.20.040 Junk vehicles.  

A.    It is unlawful for any person to place upon public property not set aside by law as a refuse disposal, 

or upon any private property, except licensed junk yards, any wrecked, junked or abandoned vehicle. 

B.    It is unlawful for any owner, lessee, agent, tenant or occupant to allow or permit to remain on any 

property owned or controlled by him, except licensed junk yards, any wrecked, junked or abandoned 

vehicle. 

C.    Any violation of subsection A or B of this section shall constitute a public nuisance. The costs of 

abatement may be charged or assessed by the city council as provided by Section 8.20.150(B) against 

any or all of the following: 

1.    The vehicle; 

2.    The registered owner of the vehicle; 

3.    Any person who has acquired the right to possession of the vehicle from or through the registered 

owner; 

4.    Any person in violation of subsection A or B of this section; 

5.    The owner, lessee, agent, tenant or person in control of the property where the vehicle was situated 

at the time of the notice to abate. 

D.    As used in this section: 

1.    The term “abandoned” includes any vehicle which, at the time of the notice of abandonment, cannot 

be operated as a motor vehicle in compliance with the laws of the state because of mechanical failure or 

condition. 



2.    The term “vehicle” means any motor vehicle as defined in this code and includes any body or part of 

any such motor vehicle. 

E.    A person having upon his premises an abandoned vehicle which is in need only of reasonable 

repairs and is without available funds to obtain the required license or to make such repairs may apply to 

the city manager for a permit to keep the vehicle upon the premises. (Ord. 11-02 § 1 (part): prior code § 

16-4) 

 

 

 

 

 

 

 

 

State of Alaska, Title 19, Chapter 27, Junk yards, Section 10 through 140 

AS 19.27.010. Purpose. 

For the purpose of promoting the public safety, health, welfare, convenience, and enjoyment of 
public travel, to protect the public investment in public highways and other roads maintained by 
the state, and to preserve and enhance the scenic beauty of land bordering public highways and 
other roads maintained by the state, it is declared to be in the public interest to regulate and 
restrict junk yards in areas adjacent to the interstate, primary, and secondary systems within 
this state and other roads maintained by the state. The legislature finds and declares that junk 
yards that do not conform to the requirements of this chapter are public nuisances. 

 

 

 

 

 

 



 

Federal,  23 USC 136, Control of Junk Yards 

Title 23: Highways  

 

PART 751—JUNKYARD CONTROL AND ACQUISITION 

 
Contents 

§751.1   Purpose. 
§751.3   Applicability. 

§751.5   Policy. 
§751.7   Definitions. 

§751.9   Effective control. 
§751.11   Nonconforming junkyards. 

§751.13   Control measures. 
§751.15   Just compensation. 

§751.17   Federal participation. 
§751.19   Documentation for Federal participation. 

§751.21   Relocation assistance. 
§751.23   Concurrent junkyard control and right-of-way projects. 

§751.25   Programming and authorization. 

 

AUTHORITY: 23 U.S.C. 136 and 315, 42 U.S.C. 4321-4347 and 4601-4655, 23 CFR 1.32, 49 CFR 1.48, unless 
otherwise noted.  

SOURCE: 40 FR 8551, Feb. 28, 1975, unless otherwise noted.  

Back to Top 

§751.1   Purpose. 

Pursuant to 23 U.S.C. 136, this part prescribes Federal Highway Administration [FHWA] policies 
and procedures relating to the exercise of effective control by the States of junkyards in areas adjacent to 
the Interstate and Federal-aid primary systems. Nothing in this part shall be construed to prevent a State 

from establishing more stringent junkyard control requirements than provided herein. 

[40 FR 12260, Mar. 18, 1975] 

Back to Top 

§751.3   Applicability. 

The provisions of this part are applicable to all areas within 1,000 feet of the nearest edge of the 
right-of-way and visible from the main traveled way of all Federal-aid Primary and Interstate Systems 

regardless of whether Federal funds participated in the construction thereof, including toll sections of such 
highways. This part does not apply to the Urban System. 

Back to Top 

§751.5   Policy. 



In carrying out the purposes of this part: 

(a) Emphasis should be placed on encouraging recycling of scrap and junk where practicable, in 
accordance with the National Environmental Policy Act of 1969 (42 U.S.C. 4321, et seq.); 

(b) Every effort should be made to screen nonconforming junkyards which are to continue as 
ongoing businesses; and 

(c) Nonconforming junkyards should be relocated only as a last resort. 

Back to Top 

§751.7   Definitions. 

For purposes of this part, the following definitions shall apply: 

(a) Junkyard. (1) A Junkyard is an establishment or place of business which is maintained, operated 
or used for storing, keeping, buying, or selling junk, or for the maintenance or operation of an automobile 

graveyard. This definition includes scrap metal processors, auto-wrecking yards, salvage yards, scrap 
yards, autorecycling yards, used auto parts yards and temporary storage of automobile bodies and parts 
awaiting disposal as a normal part of a business operation when the business will continually have like 
materials located on the premises. The definition includes garbage dumps and sanitary landfills. The 

definition does not include litter, trash, and other debris scattered along or upon the highway, or 
temporary operations and outdoor storage of limited duration. 

(2) An Automobile Graveyard is an establishment or place of business which is maintained, used, or 
operated for storing, keeping, buying, or selling wrecked, scrapped, ruined, or dismantled motor vehicles 

or motor vehicle parts. Ten or more such vehicles will constitute an automobile graveyard. 

(3) An Illegal Junkyard is one which was established or is maintained in violation of State law. 

(4) A Nonconforming Junkyard is one which was lawfully established, but which does not comply 
with the provisions of State law or State regulations passed at a later date or which later fails to comply 
with State regulations due to changed conditions. Illegally established junkyards are not nonconforming 

junkyards. 

(b) Junk. Old or scrap metal, rope, rags, batteries, paper, trash, rubber, debris, waste, or junked, 
dismantled, or wrecked automobiles, or parts thereof. 

(c) Main traveled way. The traveled way of a highway on which through traffic is carried. In the case 
of a divided highway, the traveled way of each of the separated roadways for traffic in opposite directions 
is a main traveled way. It does not include such facilities as frontage roads, turning roadways, or parking 

areas. 

(d) Industrial zones. Those districts established by zoning authorities as being most appropriate for 
industry or manufacturing. A zone which simply permits certain industrial activities as an incident to the 

primary land use designation is not considered to be an industrial zone. The provisions of part 750, 
subpart G of this chapter relative to Outdoor Advertising Control shall apply insofar as industrial zones are 

concerned. 

(e) Unzoned industrial areas. An area where there is no zoning in effect and which is used primarily 
for industrial purposes as determined by the State and approved by the FHWA. An unzoned area cannot 



include areas which may have a rural zoning classification or land uses established by zoning variances 
or special exceptions. 

[40 FR 8551, Feb. 28, 1975, as amended at 41 FR 9321, Mar. 4, 1976] 

 

 

 

 

 

Fish Resource Monitor Map, Alaska Department of Fish & Game 

 



Adobe Acrobat Reader DC Download | Free PDF viewer for Windows, Mac OS, Android

https://get.adobe.com/reader/[8/29/2016 2:06:48 PM]

Adobe Acrobat
Reader DC

Version 2015.017.20050
System requirements

Your system:
Windows 7, English
Do you have a different
language or operating system?

Are you an IT manager or
OEM?

Optional offer:

Yes, install Google
Chrome.

Make Chrome my
default browser
Learn more

Terms &
conditions:
By clicking the "Install
now" button, you agree
to the automatic
installation of updates to
Adobe Acrobat Reader
DC, and to the Adobe
Software Licensing
Agreement and the
Google Chrome License
Agreement & Privacy
Policy.

Note: Your antivirus
software must allow you
to install software.

Install now
Total size: 131.8 MB

Choose your region
Copyright © 2016 Adobe Systems Incorporated. All rights reserved.
Terms of use | Privacy | Cookies

Step: 1 of 3

https://get.adobe.com/reader/modal/?content=readerSystemRequirement&loc=en&version=2015%2E017%2E20050&os=Windows&fakeajax
https://get.adobe.com/reader/otherversions/
https://get.adobe.com/reader/otherversions/
https://get.adobe.com/reader/modal/?content=readerDistribute&loc=en&version=2015%2E017%2E20050&fakeajax
https://get.adobe.com/reader/modal/?content=readerDistribute&loc=en&version=2015%2E017%2E20050&fakeajax
https://wwwimages2.adobe.com/www.adobe.com/content/dam/Adobe/en/legal/licenses-terms/pdf/PlatformClients_PC_WWEULA-en_US-20150407_1357.pdf
https://wwwimages2.adobe.com/www.adobe.com/content/dam/Adobe/en/legal/licenses-terms/pdf/PlatformClients_PC_WWEULA-en_US-20150407_1357.pdf
https://wwwimages2.adobe.com/www.adobe.com/content/dam/Adobe/en/legal/licenses-terms/pdf/PlatformClients_PC_WWEULA-en_US-20150407_1357.pdf
https://www.google.com/toolbar/ie/adbepartnereula.html
https://www.google.com/toolbar/ie/adbepartnereula.html
https://www.google.com/toolbar/ie/adbepartnereula.html
https://get.adobe.com/reader/download/?installer=Reader_DC_2015.017.20050_English_for_Windows&os=Windows 7&browser_type=KHTML&browser_dist=Safari&a=Google_Chrome_4.0.0.4_Safari_Browser&dualoffer=false&mdualoffer=false&chromedefault=true
https://get.adobe.com/reader/download/?installer=Reader_DC_2015.017.20050_English_for_Windows&os=Windows 7&browser_type=KHTML&browser_dist=Safari&a=Google_Chrome_4.0.0.4_Safari_Browser&dualoffer=false&mdualoffer=false&chromedefault=true
https://www.adobe.com/go/gffooter_choose_region
https://www.adobe.com/go/gffooter_terms_of_use
https://www.adobe.com/privacy.html
https://www.adobe.com/privacy/cookies.html
http://www.adobe.com/


Valdez Municipal Code

http://www.codepublishing.com/AK/Valdez/[8/29/2016 2:07:21 PM]

– Contents
Click the plus (+) or minus (-) symbols to
expand or collapse the entries. Click the
checkboxes to select sections for saving or
printing.

Clear all

+  CHARTER OF THE CITY OF VALDEZ

+  Title 1 GENERAL PROVISIONS

+  Title 2 ADMINISTRATION AND
PERSONNEL

+  Title 3 REVENUE AND FINANCE

+  Title 4 DISPOSITION OF CITY-OWNED
REAL PROPERTY

+  Title 5 BUSINESS LICENSES AND
REGULATIONS

+  Title 6 ANIMALS

+  Title 7 ELECTIONS

+  Title 8 HEALTH AND SAFETY

+  Title 9 PUBLIC PEACE AND WELFARE

+  Title 10 VEHICLES AND TRAFFIC

+  Title 11 HARBORS AND DOCKS

+  Title 12 STREETS, SIDEWALKS AND
PUBLIC PLACES

+  Title 13 PUBLIC SERVICES

+  Title 14 TIDELANDS

+  Title 15 BUILDINGS AND
CONSTRUCTION

+  Title 16 SUBDIVISIONS

+  Title 17 ZONING

–  CROSS-REFERENCE TABLE

–  ORDINANCE LIST AND DISPOSITION
TABLE

  

VALDEZ MUNICIPAL CODE

A Codification of the General Ordinances
of the City of Valdez, Alaska

CODE PUBLISHING COMPANY | Seattle, Washington

  

The Valdez Municipal Code is current through Ordinance 16-1, passed January 19, 2016.

Disclaimer: The City Clerk's Office has the official version of the Valdez Municipal Code. Users should contact the City
Clerk's Office for ordinances passed subsequent to the ordinance cited above.

City Website: http://www.ci.valdez.ak.us/
City Telephone: (907) 834-3408

Code Publishing Company

Mobile Version

Help  Text Size: -A +A  

Valdez Municipal Code

+ Advanced Search

Search Code

http://www.codepublishing.com/AK/Valdez/html/ValdezCH/ValdezCH.html
http://www.codepublishing.com/AK/Valdez/html/Valdez01/Valdez01.html
http://www.codepublishing.com/AK/Valdez/html/Valdez02/Valdez02.html
http://www.codepublishing.com/AK/Valdez/html/Valdez02/Valdez02.html
http://www.codepublishing.com/AK/Valdez/html/Valdez03/Valdez03.html
http://www.codepublishing.com/AK/Valdez/html/Valdez04/Valdez04.html
http://www.codepublishing.com/AK/Valdez/html/Valdez04/Valdez04.html
http://www.codepublishing.com/AK/Valdez/html/Valdez05/Valdez05.html
http://www.codepublishing.com/AK/Valdez/html/Valdez05/Valdez05.html
http://www.codepublishing.com/AK/Valdez/html/Valdez06/Valdez06.html
http://www.codepublishing.com/AK/Valdez/html/Valdez07/Valdez07.html
http://www.codepublishing.com/AK/Valdez/html/Valdez08/Valdez08.html
http://www.codepublishing.com/AK/Valdez/html/Valdez09/Valdez09.html
http://www.codepublishing.com/AK/Valdez/html/Valdez10/Valdez10.html
http://www.codepublishing.com/AK/Valdez/html/Valdez11/Valdez11.html
http://www.codepublishing.com/AK/Valdez/html/Valdez12/Valdez12.html
http://www.codepublishing.com/AK/Valdez/html/Valdez12/Valdez12.html
http://www.codepublishing.com/AK/Valdez/html/Valdez13/Valdez13.html
http://www.codepublishing.com/AK/Valdez/html/Valdez14/Valdez14.html
http://www.codepublishing.com/AK/Valdez/html/Valdez15/Valdez15.html
http://www.codepublishing.com/AK/Valdez/html/Valdez15/Valdez15.html
http://www.codepublishing.com/AK/Valdez/html/Valdez16/Valdez16.html
http://www.codepublishing.com/AK/Valdez/html/Valdez17/Valdez17.html
http://www.codepublishing.com/AK/Valdez/html/ValdezCR.html
http://www.codepublishing.com/AK/Valdez/html/ValdezOT.html
http://www.codepublishing.com/AK/Valdez/html/ValdezOT.html
http://www.ci.valdez.ak.us/
http://www.ci.valdez.ak.us/
http://www.codepublishing.com/
http://www.codepublishing.com/help.html
http://www.codepublishing.com/AK/Valdez
http://www.codepublishing.com/AK/Valdez/Valdez_form.html


eCFR — Code of Federal Regulations

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr;sid=177ff46d2ab0c7c0264700760cd6b976;rgn=div5;view=text;node=23%3A1.0.1.8.41;idno=23;cc=ecfr[8/29/2016 2:07:25 PM]

About GPO   |   Newsroom/Media   |   Congressional Relations   |   Inspector General   |   Careers   |   Contact   |   askGPO   |   Help  
 

Home   |   Customers   |   Vendors   |   Libraries  

FDsys:  
GPO's  Federal  Digital  System

About FDsys
Search Government Publications
Browse Government Publications

e -CFR Navigation Aids

• Browse

• Simple Search

• Advanced Search

* Boolean

 * Proximity

• Search History

• Search Tips

• Corrections

• Latest Updates

• User Info

• FAQs

• Agency List

• Incorporation By Reference

Related Resources

The Code of Federal Regulations
(CFR) annual edition  is the codification
of the general and permanent rules
published in the Federal Register by the
departments and agencies of the
Federal Government produced by the
Office of the Federal Register (OFR)
and the Government Publishing Office.

Download the Code of Federal
Regulations in XML.

Parallel Table of Authorities and Rules
for the Code of Federal Regulations and
the United States Code
Text | PDF

Find, review, and submit comments on
Federal rules that are open for comment
and published in the Federal Register
using Regulations.gov.

Purchase individual CFR titles from
the U.S. Government Online Bookstore.

Find issues of the CFR (including
issues prior to 1996) at a local Federal
depository library.

[A2]

 
 
ELECTRONIC CODE OF FEDERAL REGULATIONS

View past updates to the e-CFR.
Click here to learn more.

e-CFR data is current as of August 25, 2016

Title 23 → Chapter I → Subchapter H → Part 751

Browse Previous | Browse Next

Title 23: Highways

PART 751—JUNKYARD CONTROL AND ACQUISITION
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SOURCE: 40 FR 8551, Feb. 28, 1975, unless otherwise noted.
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§751.1   Purpose.

Pursuant to 23 U.S.C. 136, this part prescribes Federal Highway Administration [FHWA] policies and procedures
relating to the exercise of effective control by the States of junkyards in areas adjacent to the Interstate and Federal-aid
primary systems. Nothing in this part shall be construed to prevent a State from establishing more stringent junkyard
control requirements than provided herein.

[40 FR 12260, Mar. 18, 1975]
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§751.3   Applicability.

The provisions of this part are applicable to all areas within 1,000 feet of the nearest edge of the right-of-way and
visible from the main traveled way of all Federal-aid Primary and Interstate Systems regardless of whether Federal
funds participated in the construction thereof, including toll sections of such highways. This part does not apply to the
Urban System.
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§751.5   Policy.
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In carrying out the purposes of this part:

(a) Emphasis should be placed on encouraging recycling of scrap and junk where practicable, in accordance with
the National Environmental Policy Act of 1969 (42 U.S.C. 4321, et seq.);

(b) Every effort should be made to screen nonconforming junkyards which are to continue as ongoing businesses;
and

(c) Nonconforming junkyards should be relocated only as a last resort.

 Back to Top

§751.7   Definitions.

For purposes of this part, the following definitions shall apply:

(a) Junkyard. (1) A Junkyard is an establishment or place of business which is maintained, operated or used for
storing, keeping, buying, or selling junk, or for the maintenance or operation of an automobile graveyard. This definition
includes scrap metal processors, auto-wrecking yards, salvage yards, scrap yards, autorecycling yards, used auto parts
yards and temporary storage of automobile bodies and parts awaiting disposal as a normal part of a business operation
when the business will continually have like materials located on the premises. The definition includes garbage dumps
and sanitary landfills. The definition does not include litter, trash, and other debris scattered along or upon the highway,
or temporary operations and outdoor storage of limited duration.

(2) An Automobile Graveyard is an establishment or place of business which is maintained, used, or operated for
storing, keeping, buying, or selling wrecked, scrapped, ruined, or dismantled motor vehicles or motor vehicle parts. Ten
or more such vehicles will constitute an automobile graveyard.

(3) An Illegal Junkyard is one which was established or is maintained in violation of State law.

(4) A Nonconforming Junkyard is one which was lawfully established, but which does not comply with the
provisions of State law or State regulations passed at a later date or which later fails to comply with State regulations
due to changed conditions. Illegally established junkyards are not nonconforming junkyards.

(b) Junk. Old or scrap metal, rope, rags, batteries, paper, trash, rubber, debris, waste, or junked, dismantled, or
wrecked automobiles, or parts thereof.

(c) Main traveled way. The traveled way of a highway on which through traffic is carried. In the case of a divided
highway, the traveled way of each of the separated roadways for traffic in opposite directions is a main traveled way. It
does not include such facilities as frontage roads, turning roadways, or parking areas.

(d) Industrial zones. Those districts established by zoning authorities as being most appropriate for industry or
manufacturing. A zone which simply permits certain industrial activities as an incident to the primary land use
designation is not considered to be an industrial zone. The provisions of part 750, subpart G of this chapter relative to
Outdoor Advertising Control shall apply insofar as industrial zones are concerned.

(e) Unzoned industrial areas. An area where there is no zoning in effect and which is used primarily for industrial
purposes as determined by the State and approved by the FHWA. An unzoned area cannot include areas which may
have a rural zoning classification or land uses established by zoning variances or special exceptions.

[40 FR 8551, Feb. 28, 1975, as amended at 41 FR 9321, Mar. 4, 1976]
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§751.9   Effective control.

(a) In order to provide effective control of junkyards located within 1,000 feet of Interstate and Federal-aid primary
highways, the State must:

(1) Require such junkyards located outside of zoned and unzoned industrial areas to be screened or located so as
not to be visible from the main traveled way, or be removed from sight.

(2) Require the screening or removal of nonconforming junkyards within a reasonable time, but no later than 5
years after the date the junkyard becomes nonconforming unless Federal funds are not available in adequate amounts
to participate in the cost of such screening or removal as provided in 23 U.S.C. 136(j).

(3) Prohibit the establishment of new junkyards unless they comply with the requirements of paragraph (a)(1) of this
section.

(4) Expeditiously require junkyards which are illegally established or maintained to conform to the requirements of
paragraph (a)(1) of this section.

(b) Sanitary landfills as described herein need not be screened to satisfy requirements of Title 23, U.S.C., but
landscaping should be required when the fill has been completed and operations have ceased, unless the landfill area
is to be used for immediate development purposes. A sanitary landfill, for the purposes of this part, is a method of
disposing of refuse on land without creating a nuisance or hazards to public health or safety by utilizing the principles of
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engineering to confine the refuse to the smallest practical area, to reduce it to the smallest practical volume, and to
cover it with a layer of earth at the conclusion of each day's operation or at such more frequent intervals as may be
necessary.

(c) The State shall have laws, rules, and procedures sufficient to provide effective control, to discover illegally
established or maintained junkyards shortly after such occurrence, and to cause the compliance or removal of same
promptly in accordance with State legal procedures.

 Back to Top

§751.11   Nonconforming junkyards.

Subject to the provisions of §751.9 of this part, the following requirements for the maintenance and continuance of
a nonconforming junkyard apply:

(a) The junkyard must have been actually in existence at the time the State law or regulations became effective as
distinguished from a contemplated use, except where a permit or similar specific State governmental action was
granted for the establishment of a junkyard prior to the effective date of the State law or regulations, and the junkyard
owner acted in good faith and expended sums in reliance thereon.

(b) There must be existing property rights in the junkyard or junk affected by the State law or regulation.
Abandoned junk and junkyards, worthless junk, and the like are not similarly protected.

(c) If the location of a nonconforming junkyard is changed as a result of a right-of-way taking or for any other
reason, it ceases to be a nonconforming junkyard, and shall be treated as a new junkyard at a new location.

(d) The nonconforming junkyard must have been lawful on the effective date of the State law or regulations and
must continue to be lawfully maintained.

(e) The nonconforming junkyard may continue as long as it is not extended, enlarged, or changed in use. Once a
junkyard has been made conforming, the placement of junk so that it may be seen above or beyond a screen, or
otherwise becomes visible, shall be treated the same as the establishment of a new junkyard.

(f) The nonconforming junkyard may continue as long as it is not abandoned, destroyed, or voluntarily discontinued.
Each State should develop criteria to define these terms.
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§751.13   Control measures.

(a) Consistent with the goals of the National Environmental Policy Act of 1969 (42 U.S.C. 4321), recycling of junk
and scrap is to be encouraged to the greatest extent practicable in the implementation of the junkyard control program.
Recycling should be considered in conjunction with other control measures. To facilitate recycling, junk or scrap should
be moved to an automobile wrecker, or a scrap processor, or put to some other useful purpose.

(b) Every effort shall be made to screen where the junkyard is to continue as an ongoing business. Screening may
be accomplished by use of natural objects, landscaping plantings, fences, and other appropriate means, including
relocating inventory on site to utilize an existing natural screen or a screenable portion of the site.

(c) Where screening is used, it must, upon completion of the screening project, effectively screen the junkyard from
the main traveled way of the highway on a year-round basis, and be compatible with the surroundings. Each State shall
establish criteria governing the location, design, construction, maintenance, and materials used in fencing or screening.

(d) A junkyard should be relocated only when other control measures are not feasible. Junkyards should be
relocated to a site not visible from the highway or to an industrial area, and should not be relocated to residential,
commercial, or other areas where foreseeable environmental problems may develop.

(e) The State may develop and use other methods of operation to carry out the purposes of this directive, subject
to prior FHWA approval.
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§751.15   Just compensation.

(a) Just compensation shall be paid the owner for the relocation, removal, or disposal of junkyards lawfully
established under State law, which are required to be removed, relocated, or disposed of pursuant to 23 U.S.C. 136.

(b) No rights to compensation accrue until a taking or removal has occurred. The conditions which establish a right
to maintain and continue a nonconforming junkyard as provided in §751.11 must pertain at the time of the taking or
removal in order to establish a right to just compensation.

 Back to Top
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§751.17   Federal participation.

(a) Federal funds may participate in 75 percent of the costs of control measures incurred in carrying out the
provisions of this part including necessary studies for particular projects, and the employment of fee landscape
architects and other qualified consultants.

(b) Where State control standards are more stringent than Federal control requirements along Interstate and
primary highways, the FHWA may approve Federal participation in the costs of applying the State standards on a
statewide basis. Where State standards require control of junkyards in zoned or unzoned industrial areas, Federal funds
may participate only if such action will make an effective contribution to the character of the area as a whole and the
cost is reasonable, but such projects should be deferred until the work in the areas where control is required has
progressed well toward completion.

(c) Generally, only costs associated with the acquisition of minimal real property interests, such as easements or
temporary rights of entry, necessary to accomplish the purposes of this part are eligible for Federal participation. The
State may request, on a case-by-case basis, participation in costs of other interests beyond the minimum necessary,
including fee title.

(d) Federal funds may participate in costs to correct the inadequacies of screening in prior control projects where
the inadequacy is due to higher screening standards established in this part or due to changed conditions.

(e) Federal funds may participate in the costs of moving junk or scrap to a recycling place of business, or in the
case of junk with little or no recycling potential, to a site for permanent disposal. In the latter case, reasonable land
rehabilitation costs or fees connected with the use of such a disposal site are also eligible. In a case where the
acquisition of a permanent disposal site by the State would be the most economical method of disposal, Federal funds
may participate in the net cost (cost of acquisition less a credit after disposal) of a site obtained for this purpose.

(f) Federal funds may participate in control measure costs involved in any junkyard lawfully established or
maintained under State law which is reclassified from conforming to nonconforming under revised State regulations and
policy pursuant to this part.

(g) Federal funds may participate in the costs of acquisition of a dwelling in exceptional cases where such
acquisition is found necessary and in the public interest, and where acquisition of the dwelling can be accomplished
without resort to eminent domain.

(h) Federal funds shall not participate in:

(1) Costs associated with the control of illegal junkyards except for removal by State personnel on a force account
basis or by contract, or in costs of controlling junkyards established after the effective date of the State's compliance
law except where a conforming junkyard later becomes nonconforming due to changed conditions;

(2) Any costs associated with the acquisition of any dwelling or its related buildings if acquired through eminent
domain in connection with the junkyard control program;

(3) Costs of acquisition of interests or rights as a measure for prohibition or control of the establishment of future
junkyards;

(4) Costs of maintaining screening devices after they have been erected; or

(5) Costs of screening junk which has been or will be removed as a part of a junkyard control project.
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§751.19   Documentation for Federal participation.

The following information concerning each eligible junkyard must be available in the States' files to be eligible for
Federal participation in the costs thereof:

(a) Satisfactory evidence of ownership of the junk or junkyard or both.

(b) Value or cost documentation (including separate interests if applicable) including proof of obligation or payment
of funds.

(c) Evidence that the necessary property interests have passed to the State and that the junk has been screened,
relocated, removed or disposed of in accordance with the provisions of this part.

(d) If a dwelling has been acquired by condemnation, evidence that the costs involved are not included in the
State's claim for participation.

[40 FR 8551, Feb. 28, 1975; 40 FR 12260, Mar. 18, 1975]
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§751.21   Relocation assistance.

Relocation assistance benefits pursuant to 49 CFR part 24 are available for:
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Need assistance?

732 North Capitol Street, NW, Washington, DC 20401-0001     202.512.1800

(a) The actual reasonable moving expenses of the junk, actual direct loss of tangible personal property and actual
reasonable expenses in searching for a replacement business or, if the eligibility requirements are met, a payment in
lieu of such expenses.

(b) Relocation assistance in locating a replacement business.

(c) Moving costs of personal property from a dwelling and relocation assistance in locating a replacement dwelling,
provided the acquisition of the real property used for the business causes a person to vacate a dwelling.

(d) Replacement housing payments if the acquisition of the dwelling is found by FHWA to be necessary for the
federally assisted junkyard control project.

[40 FR 8551, Feb. 28, 1975, as amended at 50 FR 34094, Aug. 23, 1985; 54 FR 47076, Nov. 9, 1989]
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§751.23   Concurrent junkyard control and right-of-way projects.

The State is encouraged to coordinate junkyard control and highway right-of-way projects. Expenses incurred in
furtherance of concurrent projects shall be prorated between projects.

 Back to Top

§751.25   Programming and authorization.

(a) Junkyard control projects shall be programmed in accordance with the provisions of part 630, subpart A of this
chapter. Such projects may include one or more junkyards.

(b) Authorization to proceed with a junkyard control project may be given when the State submits a written request
to FHWA which includes the following:

(1) The zoning and validation of the legal status of each junkyard on the project;

(2) The control measures proposed for each junkyard including, where applicable, information relative to permanent
disposal sites to be acquired by the State;

(3) The real property interest to be acquired in order to implement the control measures;

(4) Plans or graphic displays indicating the location of the junkyard relative to the highway, the 1,000 foot control
lines, property ownership boundaries, the general location of the junk or scrap material, and any buildings, structures, or
improvement involved; and

(5) Where screening is to be utilized, the type of screening, and adequately detailed plans and cross sections, or
other adequate graphic displays which illustrate the relationship of the motorist, the screen, and the material to be
screened at critical points of view.

[40 FR 8551, Feb. 28, 1975, as amended at 41 FR 9321, Mar. 4, 1976]
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§751.1   Purpose.

Pursuant to 23 U.S.C. 136, this part prescribes Federal Highway Administration [FHWA] policies and procedures
relating to the exercise of effective control by the States of junkyards in areas adjacent to the Interstate and Federal-aid
primary systems. Nothing in this part shall be construed to prevent a State from establishing more stringent junkyard
control requirements than provided herein.

[40 FR 12260, Mar. 18, 1975]
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§751.3   Applicability.

The provisions of this part are applicable to all areas within 1,000 feet of the nearest edge of the right-of-way and
visible from the main traveled way of all Federal-aid Primary and Interstate Systems regardless of whether Federal
funds participated in the construction thereof, including toll sections of such highways. This part does not apply to the
Urban System.
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§751.5   Policy.
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In carrying out the purposes of this part:

(a) Emphasis should be placed on encouraging recycling of scrap and junk where practicable, in accordance with
the National Environmental Policy Act of 1969 (42 U.S.C. 4321, et seq.);

(b) Every effort should be made to screen nonconforming junkyards which are to continue as ongoing businesses;
and

(c) Nonconforming junkyards should be relocated only as a last resort.
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§751.7   Definitions.

For purposes of this part, the following definitions shall apply:

(a) Junkyard. (1) A Junkyard is an establishment or place of business which is maintained, operated or used for
storing, keeping, buying, or selling junk, or for the maintenance or operation of an automobile graveyard. This definition
includes scrap metal processors, auto-wrecking yards, salvage yards, scrap yards, autorecycling yards, used auto parts
yards and temporary storage of automobile bodies and parts awaiting disposal as a normal part of a business operation
when the business will continually have like materials located on the premises. The definition includes garbage dumps
and sanitary landfills. The definition does not include litter, trash, and other debris scattered along or upon the highway,
or temporary operations and outdoor storage of limited duration.

(2) An Automobile Graveyard is an establishment or place of business which is maintained, used, or operated for
storing, keeping, buying, or selling wrecked, scrapped, ruined, or dismantled motor vehicles or motor vehicle parts. Ten
or more such vehicles will constitute an automobile graveyard.

(3) An Illegal Junkyard is one which was established or is maintained in violation of State law.

(4) A Nonconforming Junkyard is one which was lawfully established, but which does not comply with the
provisions of State law or State regulations passed at a later date or which later fails to comply with State regulations
due to changed conditions. Illegally established junkyards are not nonconforming junkyards.

(b) Junk. Old or scrap metal, rope, rags, batteries, paper, trash, rubber, debris, waste, or junked, dismantled, or
wrecked automobiles, or parts thereof.

(c) Main traveled way. The traveled way of a highway on which through traffic is carried. In the case of a divided
highway, the traveled way of each of the separated roadways for traffic in opposite directions is a main traveled way. It
does not include such facilities as frontage roads, turning roadways, or parking areas.

(d) Industrial zones. Those districts established by zoning authorities as being most appropriate for industry or
manufacturing. A zone which simply permits certain industrial activities as an incident to the primary land use
designation is not considered to be an industrial zone. The provisions of part 750, subpart G of this chapter relative to
Outdoor Advertising Control shall apply insofar as industrial zones are concerned.

(e) Unzoned industrial areas. An area where there is no zoning in effect and which is used primarily for industrial
purposes as determined by the State and approved by the FHWA. An unzoned area cannot include areas which may
have a rural zoning classification or land uses established by zoning variances or special exceptions.

[40 FR 8551, Feb. 28, 1975, as amended at 41 FR 9321, Mar. 4, 1976]
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§751.9   Effective control.

(a) In order to provide effective control of junkyards located within 1,000 feet of Interstate and Federal-aid primary
highways, the State must:

(1) Require such junkyards located outside of zoned and unzoned industrial areas to be screened or located so as
not to be visible from the main traveled way, or be removed from sight.

(2) Require the screening or removal of nonconforming junkyards within a reasonable time, but no later than 5
years after the date the junkyard becomes nonconforming unless Federal funds are not available in adequate amounts
to participate in the cost of such screening or removal as provided in 23 U.S.C. 136(j).

(3) Prohibit the establishment of new junkyards unless they comply with the requirements of paragraph (a)(1) of this
section.

(4) Expeditiously require junkyards which are illegally established or maintained to conform to the requirements of
paragraph (a)(1) of this section.

(b) Sanitary landfills as described herein need not be screened to satisfy requirements of Title 23, U.S.C., but
landscaping should be required when the fill has been completed and operations have ceased, unless the landfill area
is to be used for immediate development purposes. A sanitary landfill, for the purposes of this part, is a method of
disposing of refuse on land without creating a nuisance or hazards to public health or safety by utilizing the principles of
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engineering to confine the refuse to the smallest practical area, to reduce it to the smallest practical volume, and to
cover it with a layer of earth at the conclusion of each day's operation or at such more frequent intervals as may be
necessary.

(c) The State shall have laws, rules, and procedures sufficient to provide effective control, to discover illegally
established or maintained junkyards shortly after such occurrence, and to cause the compliance or removal of same
promptly in accordance with State legal procedures.
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§751.11   Nonconforming junkyards.

Subject to the provisions of §751.9 of this part, the following requirements for the maintenance and continuance of
a nonconforming junkyard apply:

(a) The junkyard must have been actually in existence at the time the State law or regulations became effective as
distinguished from a contemplated use, except where a permit or similar specific State governmental action was
granted for the establishment of a junkyard prior to the effective date of the State law or regulations, and the junkyard
owner acted in good faith and expended sums in reliance thereon.

(b) There must be existing property rights in the junkyard or junk affected by the State law or regulation.
Abandoned junk and junkyards, worthless junk, and the like are not similarly protected.

(c) If the location of a nonconforming junkyard is changed as a result of a right-of-way taking or for any other
reason, it ceases to be a nonconforming junkyard, and shall be treated as a new junkyard at a new location.

(d) The nonconforming junkyard must have been lawful on the effective date of the State law or regulations and
must continue to be lawfully maintained.

(e) The nonconforming junkyard may continue as long as it is not extended, enlarged, or changed in use. Once a
junkyard has been made conforming, the placement of junk so that it may be seen above or beyond a screen, or
otherwise becomes visible, shall be treated the same as the establishment of a new junkyard.

(f) The nonconforming junkyard may continue as long as it is not abandoned, destroyed, or voluntarily discontinued.
Each State should develop criteria to define these terms.
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§751.13   Control measures.

(a) Consistent with the goals of the National Environmental Policy Act of 1969 (42 U.S.C. 4321), recycling of junk
and scrap is to be encouraged to the greatest extent practicable in the implementation of the junkyard control program.
Recycling should be considered in conjunction with other control measures. To facilitate recycling, junk or scrap should
be moved to an automobile wrecker, or a scrap processor, or put to some other useful purpose.

(b) Every effort shall be made to screen where the junkyard is to continue as an ongoing business. Screening may
be accomplished by use of natural objects, landscaping plantings, fences, and other appropriate means, including
relocating inventory on site to utilize an existing natural screen or a screenable portion of the site.

(c) Where screening is used, it must, upon completion of the screening project, effectively screen the junkyard from
the main traveled way of the highway on a year-round basis, and be compatible with the surroundings. Each State shall
establish criteria governing the location, design, construction, maintenance, and materials used in fencing or screening.

(d) A junkyard should be relocated only when other control measures are not feasible. Junkyards should be
relocated to a site not visible from the highway or to an industrial area, and should not be relocated to residential,
commercial, or other areas where foreseeable environmental problems may develop.

(e) The State may develop and use other methods of operation to carry out the purposes of this directive, subject
to prior FHWA approval.
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§751.15   Just compensation.

(a) Just compensation shall be paid the owner for the relocation, removal, or disposal of junkyards lawfully
established under State law, which are required to be removed, relocated, or disposed of pursuant to 23 U.S.C. 136.

(b) No rights to compensation accrue until a taking or removal has occurred. The conditions which establish a right
to maintain and continue a nonconforming junkyard as provided in §751.11 must pertain at the time of the taking or
removal in order to establish a right to just compensation.

 Back to Top
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§751.17   Federal participation.

(a) Federal funds may participate in 75 percent of the costs of control measures incurred in carrying out the
provisions of this part including necessary studies for particular projects, and the employment of fee landscape
architects and other qualified consultants.

(b) Where State control standards are more stringent than Federal control requirements along Interstate and
primary highways, the FHWA may approve Federal participation in the costs of applying the State standards on a
statewide basis. Where State standards require control of junkyards in zoned or unzoned industrial areas, Federal funds
may participate only if such action will make an effective contribution to the character of the area as a whole and the
cost is reasonable, but such projects should be deferred until the work in the areas where control is required has
progressed well toward completion.

(c) Generally, only costs associated with the acquisition of minimal real property interests, such as easements or
temporary rights of entry, necessary to accomplish the purposes of this part are eligible for Federal participation. The
State may request, on a case-by-case basis, participation in costs of other interests beyond the minimum necessary,
including fee title.

(d) Federal funds may participate in costs to correct the inadequacies of screening in prior control projects where
the inadequacy is due to higher screening standards established in this part or due to changed conditions.

(e) Federal funds may participate in the costs of moving junk or scrap to a recycling place of business, or in the
case of junk with little or no recycling potential, to a site for permanent disposal. In the latter case, reasonable land
rehabilitation costs or fees connected with the use of such a disposal site are also eligible. In a case where the
acquisition of a permanent disposal site by the State would be the most economical method of disposal, Federal funds
may participate in the net cost (cost of acquisition less a credit after disposal) of a site obtained for this purpose.

(f) Federal funds may participate in control measure costs involved in any junkyard lawfully established or
maintained under State law which is reclassified from conforming to nonconforming under revised State regulations and
policy pursuant to this part.

(g) Federal funds may participate in the costs of acquisition of a dwelling in exceptional cases where such
acquisition is found necessary and in the public interest, and where acquisition of the dwelling can be accomplished
without resort to eminent domain.

(h) Federal funds shall not participate in:

(1) Costs associated with the control of illegal junkyards except for removal by State personnel on a force account
basis or by contract, or in costs of controlling junkyards established after the effective date of the State's compliance
law except where a conforming junkyard later becomes nonconforming due to changed conditions;

(2) Any costs associated with the acquisition of any dwelling or its related buildings if acquired through eminent
domain in connection with the junkyard control program;

(3) Costs of acquisition of interests or rights as a measure for prohibition or control of the establishment of future
junkyards;

(4) Costs of maintaining screening devices after they have been erected; or

(5) Costs of screening junk which has been or will be removed as a part of a junkyard control project.
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§751.19   Documentation for Federal participation.

The following information concerning each eligible junkyard must be available in the States' files to be eligible for
Federal participation in the costs thereof:

(a) Satisfactory evidence of ownership of the junk or junkyard or both.

(b) Value or cost documentation (including separate interests if applicable) including proof of obligation or payment
of funds.

(c) Evidence that the necessary property interests have passed to the State and that the junk has been screened,
relocated, removed or disposed of in accordance with the provisions of this part.

(d) If a dwelling has been acquired by condemnation, evidence that the costs involved are not included in the
State's claim for participation.

[40 FR 8551, Feb. 28, 1975; 40 FR 12260, Mar. 18, 1975]
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§751.21   Relocation assistance.

Relocation assistance benefits pursuant to 49 CFR part 24 are available for:
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Need assistance?

732 North Capitol Street, NW, Washington, DC 20401-0001     202.512.1800

(a) The actual reasonable moving expenses of the junk, actual direct loss of tangible personal property and actual
reasonable expenses in searching for a replacement business or, if the eligibility requirements are met, a payment in
lieu of such expenses.

(b) Relocation assistance in locating a replacement business.

(c) Moving costs of personal property from a dwelling and relocation assistance in locating a replacement dwelling,
provided the acquisition of the real property used for the business causes a person to vacate a dwelling.

(d) Replacement housing payments if the acquisition of the dwelling is found by FHWA to be necessary for the
federally assisted junkyard control project.

[40 FR 8551, Feb. 28, 1975, as amended at 50 FR 34094, Aug. 23, 1985; 54 FR 47076, Nov. 9, 1989]

 Back to Top

§751.23   Concurrent junkyard control and right-of-way projects.

The State is encouraged to coordinate junkyard control and highway right-of-way projects. Expenses incurred in
furtherance of concurrent projects shall be prorated between projects.
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§751.25   Programming and authorization.

(a) Junkyard control projects shall be programmed in accordance with the provisions of part 630, subpart A of this
chapter. Such projects may include one or more junkyards.

(b) Authorization to proceed with a junkyard control project may be given when the State submits a written request
to FHWA which includes the following:

(1) The zoning and validation of the legal status of each junkyard on the project;

(2) The control measures proposed for each junkyard including, where applicable, information relative to permanent
disposal sites to be acquired by the State;

(3) The real property interest to be acquired in order to implement the control measures;

(4) Plans or graphic displays indicating the location of the junkyard relative to the highway, the 1,000 foot control
lines, property ownership boundaries, the general location of the junk or scrap material, and any buildings, structures, or
improvement involved; and

(5) Where screening is to be utilized, the type of screening, and adequately detailed plans and cross sections, or
other adequate graphic displays which illustrate the relationship of the motorist, the screen, and the material to be
screened at critical points of view.

[40 FR 8551, Feb. 28, 1975, as amended at 41 FR 9321, Mar. 4, 1976]
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